§ 16.1 General provisions.

(a) This subpart contains the rules that the Department of Justice follows in processing requests
for records under the Freedom of Information Act (FOIA), 5 U.S.C. 55254.5.€-552 as amended.
These rules should be read tegetherin conjunction with the text of the FOI A which-prevides
additienat and the Uniform Freedom of Information Fee Schedule and Guidelines published by
the Office of Management and Budget at 52 FR 10012 (Mar. 27, 1987) (hereinafter “OMB
Guidelines™). Additionally, the Department's “FOIA Reference Guide” and its attachments
contain information about aeeessthe specific procedures particular to the Department with respect
to making FOIA requests and descriptions of the types of records maintained by thedifferent
Department_components. This resource is available at http://www.justice.gov/oip/04_3.html-.
Requests made by individuals for records about themselves under the Privacy Act of 1974, 5
U.S.C. 55254-.5:€-552a;-whieha, are processed under subpart D of thrs—part—a%e—pmeessed 16 as
well as under thlS subpart-z : : , : s

(b) As usedreferenced in this subpart, component means the FOIA office of each separate bureau,
office, beard-division, commission, service, center, or administration efthe Departmentoflustice:

—5§162

——{(a)}Fhe Department-maintainspublicreadingroems-that eentainis designated by the Department

as a primary organizational entity.

§ 16.2 Proactive disclosure of Department records.

Records that are required by the FOIA regquiresto be made regutarhy-available for public
inspection and copying are accessible on the Department's Web site, http://www.justice.gov-—Eaeh

eraﬂctmem— Each component is respon51ble for deterrmnlng which of t-he—reee;ds—ﬂ—geqepates—%e
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records are required to be made publicly available, as well as identifying additional records of
interest to the public that are appropriate for public disclosure, and for posting such records.
Each component has a FOIA Public Liaison who can assist individuals in locating records
particular to a component. A list of the Department's FOIA Public Liaisons is available at

http://www.justice.gov/oip/servicecenters.htmavatable-electronicatly-.



http://www.justice.gov/oip/servicecenters.htm

——3§ 16.3 Requirements for making requests.

(a) Hewmade-and-addressed—YeumayGeneral information.

(1) To make a request for records of the Department-efdustice-by-writing, a requester must write

drrectly to_the FOIA office of the Department component that malntams those records ¥ea—may

m&kmg—a—Feqﬂest—ﬁeHeeeFdsﬂabeu{—yeuﬁe#—seeé%MdHerEach component S FOIA ofﬁce and

_y add1t10nal requlrements.

for submlttlng a request to a given component are listed in Appendlx I teof this thls part—}é—l-n—mes!e
cases;yeur. Further details are provided in Attachments B and C of the Department's FOIA
Feq-uest—sheunlel-be-sent—te-a-Reference Guide. Those Attachments contam detailed descriptions of
each component S :

eempwm%&eentm#@%eﬁﬁe&ﬁh&mnctlonseﬁeae#eempwm&%#mem, as well as
their major 1nformat10n svstems Part 0 of this t-ltle—aﬂdqﬂ—the—deseﬂ-paen—ef—the@epaﬁmem—and-its

the ﬁll’lCthl’lS of each component These references can be used bv requesters to determine where
to send their request within the Department.

(2) When a requester is unable to serdyourdetermine the proper Department component to which
to direct a request, yeuthe requester may send ithe request to the FOIA/PA Mail Referral Unit,
Justice Management Division, &-S-Department of Justice, 950-Pennsylvania-AventeNW
Washington, DC 20530-0001. FhatefficeThe Mail Referral Unit will forward yeurthe request to
the component(s) that it believesdetermines to be most likely to maintain the records that are

sought.

(3) A requester who is making a request for records about himself or herself must comply with
the verification of identity provision set forth in subpart D of this part.




(4) Where a request for records pertains to a third party, a requester may receive greater access
by submitting either a notarized authorization signed by that individual or a declaration by that
individual made in compliance with the requirements set forth in 28 U.S.C. 1746kave authorizing
disclosure of the records to the requester, or submits proof that the individual is deceased (e.g., a
copy of a death certificate or an obituary). As an exercise of its administrative discretion, each
component can require a requester to supply additional information if necessary in order to verify
that a particular individual has consented to disclosure.

(b) Addressing requests. Requests should be addressed to the FOIA ofﬁce of the component that
maintains the requested records-tha

tisreceived-by the propercomponent's, Attachment B of the FOIA Reference Gurde 11sts the
addresses of each FOIA office- :

Lette#anﬁhe—emfdepe—ﬁeedem—ef—m%rmafaeiﬂet—%questi and the methods for submrttln,cz

requests to each component.

——b(c) Description of records sought. ¥euRequesters must describe the records thatyeu
seeksought in eneughsufficient detail to enable Department personnel to locate them with a
reasonable amount of effort. WheneverTo the extent possible, yourreguestrequesters should
include specific information abeut-each-recerdseughtthat may assist a component in identifying
the requested records, such as the date, title or name, author, recipient, ane-subject matter of the
record—n-additienifyouwantrecerdsaboutacourt, caseyoushould provide the title ofthe case the
courtinwhich-the case-wasfiledand-the nature of the casetHknownyou number, file designation,

or reference number. Requesters should refer to Appendix I of this part for additional

comr)onent specific requlrements In general requesters should 1nclude a-n-y—ﬁ-l-e—d-ea-g—n-a—t-rens-e#

detail as possible about the spec1ﬁc records or the types of records that they are seekrng If the

requester fails to reasonably describe the records;-it sought, the component shall teHyou

e&herlnform the requester what additional 1nformatlon is needed or why yeurthe request is
iydeficient. Requesters who are

component S des1gnated FOIA contact or its FOIA Pubhc Liaison. When a requester fails to
provide sufficient detail after having been asked to clarify a request, the component shall notify
the requester that the request has not been properly made and that no further action will be taken.
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——3§ 16.4 Responsibility for responding to requests.

(a) In general. Except asstatedin the instances described in paragraphs (c}+é};) and (ed) of this
section, the component that first receives a request for a record and has-pessession-efmaintains
that record is the component responsible for responding to the request. In determining which
records are responsive to a request, a component ordinarily will include only records in its
possession as of the date the-eempenentthat it begins its search-ferthem. If any other date is used,
the component shall inform the requester of that date. A record that is excluded from the
requirements of the FOIA pursuant to 5 U.S.C. 552(c), shall not be considered responsive to a

request.

(b) Authority to grant or deny requests. The head of a component, or the-ecemponenthead's
designee, is authorized to grant or to deny any reguestrequests for areeerd-ofrecords that are
maintained by that component.

(c) Consultations and referrals. When-A component-reeeivesa-reguest-forarecerd in itspessession;
#receipt of a request shall determine whether another component; or another agency of the

Federal government; is in a better ableposition to determinedecide whether thereecere-Hsany
records responsive to the request are exempt from disclosure under the FOIA and, if so, whether
itthey should be diselosed-as-a-matterofadministrative-diseretionreleased on a discretionary basis.
If the receiving component determines that it is best able to process the record in response to the
request, then it shall do so. If the receiving component determines thatitis-netbestable-to precess
the reeerdcontrary, then it shall either:

(1) Respond to the request—rega;dmg—that—reeerd aﬂer consultmg with the component or ageney
vith-a orthe agency that has a

substantlal interest in +Jethe records mvolved or

(2) Refer the responsibility for responding to the request regarding-thatreeord-or portion of the
request to the component best able to determine whether to disclose ithe relevant records, or to
anotherthe agency that eriginatedcreated or initially acquired the record {butenbyifas long as that
agency is subject to the FOIA}.. Ordinarily, the component or agency that eriginated-acreated or
initially acquired the record will be presumed to be best able to determine-whetherto-diseloseit:

agaqey—epeensa%rth—that—eﬂqe#eempmqem—epageneydocument the referral and maintain a copy of

the records that it refers.
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——{e(d) Classified information. On receipt of any request involving classified information, the
component shall take appropriate action to ensure compliance with part 17 of'this title.
Whenever a request ismade-ferinvolves a record containing information that has been classified;
or may be appropriate for classification; by another component or agency under Exeeutive-Order
12958-erany etherapplicable executive order concerning the classification of records, the
receiving component shall refer the responsibility for responding to the request regarding that
information to the component or agency that classified the information, or should consider the
information for classification,-erhas-the-prirmary-irterestinitasappropriate-. Whenever a

component's record contains information that has been derivatively classified-by-a-compenent
beeause, 1.€., it contains information classified by another component or agency, the component
shall refer the responsibility for responding to that portion of the request-regarding-that
information to the component or agency that classified the underlying information.

——f(e) Notice of referral. Whenever a component refers al-erany part of the responsibility for
responding to a request to another component or agency, it erdinariby-shaltwill notify the requester
of the referral and inform the requester of the name of each component or agency to which the
records were referred,

unless 1dent1fv1n,q the recmlent will 1tse1f disclose a sensitive, exempt fact.

——e(f) Timing of responses to consultations and referrals. All consultations and referrals
received by the Department will be handled according to the date that the FOIA request initially
was received by the first component or agency, not any later date.

——+th(g) Agreements regarding consultations and referrals. Components may makeestablish
agreements with other components or agencies to eliminate the need for consultations or referrals
ferwith respect to particular types of records.

§ 16.5 Timing of responses to requests.

(a) In general. Components ordinarily shahwill respond to requests according to their order of
receipt. Appendix I to this part contains the list of the Department components that are
designated to accept requests. In instances involving misdirected requests, i.e., where a request is
sent to one of the Department components designated in Appendix I but is actually seeking
records maintained by another Department component, the response time will commence on the
date that the request is received by the appropriate component, but in any event not later than ten
working days after the request is first received.

(b) Multitrack processing. {33All components must designate a specific track for requests that are

granted expedited processing, in accordance with the standards set forth in paragraph (e) of this
section. A component may use-twe-errmerealso designate additional processing tracks by

distinguishingthat distinguish between simple and more complex requests based on the estimated
amount of work and/or time needed to process the request-inctuding throughtimitsbased-on. A
component can consider factors such as the number of pages involved—+f-a-ecempenentdoesseoit
in processing the request or the need for consultations or referrals. Components shall advise
requesters initsslowertrack{s}-of the hmitsofitsfastertrack{s)y




—{2}A-componentusing-multitrack-processing-may-previde into which their request falls and,

when am)roprlate shall offer the requesters +n—+t—s—s-lewe+*—t—r—aek(—s—)—w+t—h—an opportunlty to fmitthe

+ette#wh+eheveHs—meFe—e¥ﬁe+eﬁt—m—eaeh—easenarrow thelr request so that it can be placed ina
different processing track.

(c) Unusual circumstances. {H-WhereWhenever the statutory time limits for processing a request
cannot be met because of “unusual circumstances,” as defined in the FOIA, and the component
determines-to-extendextends the time limits on that basis, the component shall-asseen-as
praeticable, before expiration of the twenty-day period to respond, notify the requester in writing
of the unusual circumstances_involved and of the date by which processing of the request can be
expected to be completed. Where the extension is-fermere-thanexceeds ten working days, the
component shall, as described by the FOIA, provide the requester with an opportunity eitherto
modify the request se-thatitmay-be-processed-within-the-timelimits-or agree to arrange-an
alternative time period withfor processing. The component ferprecessing-theregquestora-modified
reguestshall make available its designated FOIA contact and its FOIA Public Liaison for this

purposec.

——2 Where-a-component(d) Aggregating requests. For the purposes of satisfying unusual
circumstances under the FOIA, components may aggregate requests in cases where it reasonably
believesappears that multiple requests, submitted either by a requester; or by a group of
requesters acting in concert, constitute a single request that would otherwise involve unusual
circumstances;ane-the. Components will not aggregate multmle requests that involve elearly
g-unrelated matters-wilbnotbe

——{d(e) Expedited processing. (1) Requests and appeals will be taken-out-eferderand
giveaprocessed on an expedited treatmentbasis whenever it is determined that they involve:

(1) Circumstances in which the lack of expedited treatmentprocessing could reasonably be
expected to pose an imminent threat to the life or physical safety of an individual;

(i1) An urgency to inform the public about an actual or alleged Federal government activity, if
made by a person who is primarily engaged in disseminating information;

(ii1) The loss of substantial due process rights; or

(iv) A matter of widespread and exceptional media interest in which there exist possible
questions about the government's integrity which affect public confidence.

(2) A request for expedlted processmg may be made at theany tlme-ef—t-he—mm.a»l-peqkest—fer—peeepds

by—the—pttepe#eempenent— Requests based on t-he—eaieegeﬂes—m—paragraphs (ée)(l)(l) (11) and (111)
of this section must be submitted to the component that maintains the records requested.-Regquests
When making a request for expedited processing of an administrative appeal, the request should




be submitted to the Office of Information Policy. Requests for expedited processing that are
based on theeategery-in-paragraph (de)(1)(iv) of this section must be submitted to the Director of
Public Affairs-whese-addressis: at the Office of Public Affairs,-J-S: Department of Justice, Reom
1128950 Pennsylvania Avenue, NW., Washington, DC 20530-0001. A component that receives
a misdirected request thatmustbe-handled-by-the Office-of PublicAffairs-for expedited processing
under the standard set forth in paragraph (e)(1)(iv) of this section shall forward it immediately to
the Office of Public Affairs for its determination. The time period for making the determination
on the request for expedited processing under paragraph (e)(1)(iv) of this section shall
commence on the date that efficeby-hand-delivernyrerfaxthe Office of Public Affairs receives the
request, provided that it is routed within ten working days.

(3) A requester who seeks expedited processing must submit a statement, certified to be true and

correct-te-the-best-of that person'sknowledge-and-belief, explaining in detail the basis for

reguestingmaking the request for expedited processing. For example, arequesterwithinthe
eategerynunder paragraph (d)(1)(ii) of this section, ifa requester who is not a full-time member

of the news media; must establish that he or she is a person whose mainprimary professional

activity or occupation is information dissemination,theugh-t-need-net-be-his-orhersele
oceupations. Such a requester-within-the-categery-inparagraph{efii}-ef thisseetion also must

establish a particular urgency to inform the public about the government activity involved in the
request;,—one that extends beyond the public's right to know about government activity
generally. Fheformality-of eertification-may-be-waived A requester cannot satisfy the “urgency to
inform” requirement solely by demonstrating that numerous articles have been published on a
given subject. As a matter of administrative discretion, a component may waive the formal
certification requirement.

(4) A component shall notify the requester within ten calendar days of +tsthe recelpt ofa request
for expedited processing; ‘ a
reguesterofthe- of its decision whether to grant or deny expedlted processing. If a—Fequest—feF
expedited treatmentprocessing is granted, the request shall be given priority, placed in the
processing track for expedited requests, and shall be processed as soon as practicable. If a regquest
fercomponent denies expedited processing-is-denied, any appeal of that decision which complies
with the procedures set forth in § 16.8 of this subpart shall be acted on expeditiously.

§ 16.6 Responses to requests.

(a) AeknowledgementsAcknowledgments of requests. ©aUpon receipt of a request_that will take
longer than ten davs to process a component eFd-l-Ham-y-shall send an—aeknewJeégemem—letter—te-the
requester w 3y
acknowledgment letter that assigns the request an assqg—ned—requestmdlwduahzed trackmg number
forfortherraference.

(b) Grants of requests. Ordinari i 3
ﬁmeeveﬁe—determﬂqewhetheete—gra%epdeﬂy—the—pequest—Once a component makes a
determination to grant a request in whetefull or in part, it shall notify the requester in writing.
The component also shall inform the requester in-the-netice-of any feefees charged under §
16.2210 of this subpart and shall disclose the requested records to the requester promptly erupon




(c) Adverse determinations of requests. A component making an adverse determination denying
a request in any respect shall notify the requester of that determination in writing. Adverse
determinations, or denials of requests, eensistofra-determination-to-withheldany-include decisions
that: the requested record is exempt, in whole or in part; a-determination-thata-the request does
not reasonably describe the records sought; the information requested is not a record subject to
the FOIA; the requested record does not exist-er, cannot be located;a-determinationthata, or has

been destroyed; or the requested record is not readily reprodumble in the form or format sought

determmatlons also include denials involving fees or fee walversand-a-denial matters or denials of

areguestr eguest s for expedlted %Fea{-meﬂﬂhe—de%e%t%&ha#be—s%ned—by—ﬂqe-head—ef—the
:processing.

(d) Content of denial letter. The denial letter shall be signed by the head of the component, or
designee, and shall include:

(1) The name and title or position of the person responsible for the denial;

(2) A brief statement of the reasen{sjreasons for the denial, including any FOIA exemption
applied by the component in denying the request; and

(3) An estimate of the volume of any records or information withheld, infor example, by
providing the number of pages or in-some other reasonable form of estimation. This estimate-does
estimation is not need-te-beprovidedrequired, if the volume is otherwise indicated threughby
deletions marked on records_that are disclosed in part, or if providing an estimate would harm an
interest protected by an applicable exemption;and.

(4) A statement that the denial may be appealed under § 16.98(a) of this subpart, and a
description of the requirements ef§-16-9{a}set forth therein.

(e) Markings on released documents. Markings on released documents must be clearly visible to
the requester.

(f) Use of record exclusions.

(1) In the event that a component identifies records that may be subject to exclusion from the
requirements of the FOIA pursuant to 5 U.S.C. 552(c). the head of the FOIA office of that
component must confer with the Office of Information Policy (OIP) to obtain approval to apply
the exclusion.



http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=browse_usc&docid=Cite:+5USC552

(2) When a component applies an exclusion to exclude records from the requirements of the
FOIA pursuant to 5 U.S.C. 552

—{)-Business(c), the component utilizing the exclusion will respond to the request as if the

excluded records did not exist. This response should not differ in wording from any other
response given by the component.

(3) Any component invoking an exclusion shall maintain an administrative record of the process
of invocation and approval of the exclusion by OIP.

§ 16.7 Confidential commercial information.

(a) Definitions. (1) Confidential commercial information means commercial or financial
information obtained by the Department from a submitter that may be protected from disclosure
under Exemption 4 of the FOIA.

(2) Submitter means any person or entity from whom the Department obtains
businessconfidential commercial information, directly or indirectly. Fhe-term-ineludescorperations;
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——+e(b) Designation of busiressconfidential commercial information. A submitter of
businessconfidential commercial information witmust use good -faith efforts to designate; by

appropriate markings, either at the time of submission or atwithin a reasonable time thereafter,
any pertieasportion of its submission that it considers to be protected from disclosure under
Exemption 4. These designations will expire ten years after the date of the submission unless the
submitter requests; and provides justification for; a longer designation period.

—H)-Fhe(c) When notice to submitters is required.

(1) A component shall promptly provide written notice to a submitter whenever:

(1) The requested information has been designated in good faith by the submitter as information
considered protected from disclosure under Exemption 4; or

——2(ii) The component has a reason to believe that the requested information may be protected
from disclosure under Exemption 4.




——{h)(2) The notice shall either describe the commercial information requested or include a

copy of the requested records or portions of records containing the information. In cases
mnvolving a voluminous number of submitters, notice may be made by posting or publishing the
notice in a place or manner reasonably likely to accomplish it.

(d) Exceptions to submitter notice requirements. The notice requirements of paragraphs{e}-and{g}
ef-this section shall not apply if:

(1) The component determines that the information sheuld-retbe-diselosedis exempt under the
FOIA;

(2) The information lawfully has been published or has been officially made available to the
public;

(3) Disclosure of the information is required by a statute {other than the FOIA} or by a regulation
issued in accordance with the requirements of Executive Order 12600 {3-€FR1988-Comp-p-
235)%:0f June 23, 1987; or

(4) The designation made by the submitter under paragraph (eb) of this section appears obviously
frivolous—, except that, in such a case, the component shall;withinareasenable-timepriorto-a
specified-disclosure-date; give the submitter written notice of any final decision to disclose the
information_and must provide that notice within a reasonable number of days prior to a specified
disclosure date.

—4i(e) Opportunity to object to disclosure. (1) A component will specify a reasonable time
period within which the submitter must respond to the notice referenced above. If a submitter has
any objections to disclosure, it should provide the component a detailed written statement that
specifies all grounds for withholding the particular information under any exemption of the
FOIA. In order to rely on Exemption 4 as basis for nondisclosure, the submitter must explain
why the information constitutes a trade secret, or commercial or financial information that is
privileged or confidential.

(2) A submitter who fails to respond within the time period specified in the notice shall be
considered to have no objection to disclosure of the information. Information received by the
component after the date of any disclosure decision will not be considered by the component.




Any information provided by a submitter under this subpart may itself be subject to disclosure
under the FOIA.

(f) Analysis of objections. A component shall consider a submitter's objections and specific
grounds for nondislosure in deciding whether to disclose the requested information.

(2) Notice of intent to disclose. Whenever a component decides to disclose information over the
objection of a submitter, the component shall provide the submitter written notice, which shall
include:

(1) A statement of the reasons why each of the submitter's disclosure objections was not
sustained;

(2) A description of the information to be disclosed: and

(3) A specified disclosure date, which shall be a reasonable time subsequent to the notice.

(h) Notice of FOIA lawsuit. Whenever a requester files a lawsuit seeking to compel the
disclosure of businessconfidential commercial information, the component shall promptly notify
the submitter.

—{j)-Correspending-netice-torequesters—Whenevera-(1) Requester notification. The component

shall notify a requester whenever it provrdes athe submltter with notice and an opportumty to
object to disclosure-underparagraph{d)-ofthissectionthe-componen 0 RO
Feq-ues!eer(-s-)—w-lofenevetua-eempeﬁent—, whenever it notrﬁes athe subrnrtter of its intent to disclose
the requested information-« e i i
reguester{s); and whenever a submltter ﬁles a lawsuit seekmg—to prevent the dlsclosure of

businessthe informationthe-componentshallnotifthe requester(s).

——3§ 16.98 Administrative appeals.

—Appeals:

—{alAppealsof(a) Requlrements for makmg an appeal A requester may appeal any adverse
determinations —y 3y-a
aﬂ—adverse—determnafaen—denymg yeu-phls or her request—m—any—respec—t— to the Ofﬁce of
Information a c

mformatron for the Ofﬁce of Informatron aqd—Pn#aey—wthm—é@-days—ef—the—Pohcv is contained in

the FOIA Reference Guide. Examples of adverse determinations are provided in § 16.6(c) of this




subpart. The requester must make the appeal in writing and to be considered timely it must be
postmarked, or in the case of electronic submissions, transmitted, within 45 calendar days after
the date of the letter denying yeurrequest—Yourthe request. Appeals that have not been
postmarked or transmitted within the specified timeframe will be considered untimely and will
be administratively closed with notice to the requester. The appeal letter may-inelude-as-much-eras
littlerelated-information-asyouwishastengasitshould clearly identifiesidentify the

compoenentc omponent’ determlnatlon (—rnelﬂdmthat is belng appealed and the assigned request

number;+ i reu. The requester
should mark yewboth the appeal letter and feheenvelope or sub1ect llne of the electronic

transmission, “Freedom of Information Act Appeal.”-Unlessthe-Attorney-General-directs-otherwise;

@

(b) Adjudication of appeals. (1) The Director of the Office of Information ard-PrivaeyPolicy or
designee will act on behalf of the Attorney General on all appeals under this section,exeeptthat:.

——B}Anappeal ordinarily will not be aeted-enadjudicated if the request becomes a matter of
FOIA litigation.

——{b}-Responses-to-appeals—TFhe-decision-onyyour(3) On receipt of any appeal wilinvolving
classified information, the Office of Information Policy shall take appropriate action to ensure
compliance with part 17 of this title.

(c) Decisions on appeals. A decision on an appeal must be made in writing. A decision affirming
an-adversethat upholds a component's determination in-whele-erinpartshaliwill contain a
statement efthat identifies the reasen{sjreasons for the affirmance, including any FOIA
exemption{siexemptions applied, and will inferm-yeu-efprovide the FOIA-previsions-foreourt
reviewrequester with notification of the deeisienstatutory right to file a lawsuit. If the-adverse
determination-isreverseda component's decision is remanded or modified on appeal-n-wheole-erin
part-you the requester will be notified of that determination in a-written-decision-and-yourreguest
willbereprocessed-writing. The component will thereafter further process the request in
accordance with that appeal deeisiendetermination and respond directly to the requester.

——+e(d) When appeal is required. Hyou-wish-teseek-Before seeking review by a court of anya
component's adverse determination, yesa requester generally must first submit a timely
administrative appeal-it-underthisseetion.

§ 16.10

—9 Preservation of records.



Each component shall preserve all correspondence pertaining to the requests that it receives
under this subpart, as well as copies of all requested records, until disposition or destruction is
authorized bypursuant to title 44 of the United States Code or the General Records Schedule 14
of the National Archives and Records Administration's-General-RecordsSehedule
14-Administration. Records that are identified as responsive to a request will not be disposed of
or destroyed while they are the subject of a pending request, appeal, or lawsuit under the FOIA.

§ 16.41

——10 Fees.

(a) In general. Components shall charge for processing requests under the FOIA in accordance
with paragraph-{ejthe provisions of this section,exeept-where-feesaretimited and with the OMB
Guldehnes In order to resolve anV fee issues that arise under paragraph—(d—)—ef—thls section-er

A . : 0 , a component may
contact a requester for additional 1nformat10n A component ordinarily shauwrll collect all
applicable fees before sending copies of reguested-records to a requester. Requesters must pay
fees by check or money order made payable to the Treasury of the United States.

(b) Definitions. For purposes of this section:

(1) Commercial-use request meansis a request from-oren-behalf-ofa-person-who-seeks-that asks for

information for a use or a purpose that furthers his-er-hera commercial, trade, or profit
mtefes!esrnterest which can include ﬁthherlng those 1nterests through litigation. -Gem-penem-s—shau

(2) Direct costs meansare those expenses that an agency aetuaty-ineursexpends in searching for
and duplicating (and, in the case of commercial-use requests, reviewing) records in order to
respond to a FOIA request. For example, direct costs include ~ferexample-the salary of the
employee performing the work (i.e., the basic rate of pay for the employee, plus 16 percent of
that rate to cover benefits) and the cost of operating computers and other electronic equipment,
such as photocopiers and scanners. Components shall ensure that searches, review, and
duplication machinery—Notincludedare conducted in the most efficient and the least expensive
manner. Direct costs aredo not include overhead expenses such as the costs of space, and of

heating or lighting efthea facility-n-which-therecordsarekept.

(3) Duplication means-the-making-ofis reproducing a copy of a record; or of the information
contained in it, necessary to respond to a FOIA request. Copies can take the form of paper,

miereferm;-audiovisual materials, or eleetromc records-(-fer—e*afmple—ncragrrefeP&'eerpe—ewslﬁk-);1 among

others.-Cemponen 2 e e s edpreferenceoffo or-fo of-diselesy




4) Educat10na1 1nst1tut10n means—a—ereseheel—a—pe@%eepme%e—e#emeﬁaw—e#seeendaw m
schoolan -

an-institution-of orofe i ducatio iAstitution-of-voecati ueatio ,thatoperatesa
program of scholarly research Ie—beA regueste in this category -a-regueste—must show that the
request is authorized by, and is made under the auspices of, a qualifying institution and that the
records are not sought for a commercial use, but rather are sought to further scholarly research.
Records requested for the intention of fulfilling credit requirements are not considered to be
sought for a scholarly purpose.

(5) Noncommercial scientific institution meansis an institution that is not operated on a
“commercial” basis, as-thatterm-is defined in paragraph (b)(1) of this section, and that is operated
solely for the purpose of conducting scientific research the results of which are not intended to
promote any particular product or industry. Fe-beA requester in this categoryareguester must
show that the request is authorized by and is made under the auspices of a qualifying institution

and that the records are netseught-fora-commereialuse-butare-sought to further scientific research

and not for a commercial use.

(6) Representative of the news media,-errews-mediaregquestermeans- 1S any person actively
gathering-news-foran-or entity thatis-organized and operated to publish or broadcast news to the

public_that actively gathers information of potential interest to a segment of the public, uses its
editorial skills to turn the raw materials into a distinct work, and distributes that work to an
audience. The term “news” means information that is about current events or that would be of
current interest to the public. Examples of news media entities include television or radio stations
breaeleast—mgthat broadcast “news” to the pubhc at large and publishers of periodicals {butenty-in

i vs“Fwhethat disseminate “news” and
make thelr products avallable feppu-rehase—er—su—bseﬂ-paen—by-through a VarletV of means to the
general pubhc 3 b d

wquesteﬁeeerds—iepa—eemme#eramse—Hewever— A request for records wpper-tmg that support s the

news-dissemination function of the requester shall not be considered to be for a commercial use.
“Freelance” journalists who demonstrate a solid basis for expecting publication through a news

media entity shall be considered as working for that entity. A publishing contract would provide
the clearest evidence that publication is expected; however, components shall also consider a
requester's past publication record in making this determination. A component's decision to grant
a requester media status will be made on a case-by-case basis based upon the requester's intended
use.

(7) Review meansis the examination of a record located in response to a request in order to
determine whether any portion of it is exempt from disclosure. #-atseReview time includes
processing any record for disclosure—ferexample;, such as doing all that is necessary to redaetit
and-prepare ithe record for disclosure, including the process of redacting the record and marking
the appropriate exemptions. Review costs are reeeverableproperly charged even if a record
ultimately is not disclosed. Review time also includes time spent both obtaining and considering
any formal objection to disclosure made by a businessconfidential commercial information




submitter under § 16.87 of this subpart, but_it does not include time spent resolving general legal
or policy issues regarding the application of exemptions.

(8) Search meansis the process of looking for and retrieving records or information responsive to
a request. #Search time includes page-by-page or line-by-line identification of information
within records and aJrse-meLaelesrthe reasonable efforts expended to locate and retrieve

+ess—e*peﬂswerecords

(c) Charging fees. In responding to FOIA requests, components shall charge the following fees
unless a waiver or reduction of fees has been granted under paragraph (k) of this section:.
Because the fee amounts provided below already account for the direct costs associated with a
given fee type, components should not add any additional costs to those charges.

(1) Search (1) Search fees shall be charged for all requests —ethe#t—han—reeruests—maée—by

subJect to the hm&atrensrestrlctlons of paragraph (d) of thlS section. Components may properly
charge for time spent searching even if they do not locate any responsive reeerdrecords or if they
withhelddetermine that the reeordfsiHeeated-asrecords are entirely exempt from disclosure.

(i1) For each quarter hour spent by ele+=+ea4-personnel m—searchlng for aﬁel—FetHew-ng—a-requested

eperate#pregram%e#satapy—appepﬂenab#e—te%eﬁehthat do not require new programming, the

fees will be as follows: Professional—$16.50: and administrative—$13.00.

(ii1) Requesters will be charged the direct costs associated with conducting any search that
requires the creation of a new program to locate the requested records.

(iv) For requests that require the retrieval of records stored by an agency at a Federal records
center operated by the National Archives and Records Administration (NARA), additional costs
shall be charged in accordance with the Transactional Billing Rate Schedule established by
NARA.




(2) Duplication. Duplication fees will be charged to all requesters, subject to the
limitationsrestrictions of paragraph (d) of this section. FerA component shall honor a paper
phetecopy-efrequester's preference for receiving a record {re-more-than-ene-copy-of-which-reed
bein a particular form or format where it is readily reproducible by the component in the form or
format requested. Where photocopies are supplied),, the feecomponent will beteaprovide one
copy per request at a cost of five cents per page. For copies of records produced by-eemputer;
sueh-as-on tapes-erprintouts, disks, or other electronic media, components will charge the direct
costsrinctuding-eperatortime; of producing the copy, including operator time. Where paper
documents must be scanned in order to comply with a requester's preference to receive the
records in an electronic format, the requester shall pay the direct costs associated with scanning
those materials. For other forms of duplication, components will charge the direct costs-efthat

(3) Review. Review fees will be charged to requesters who make a-commercial-use
reguestrequests. Review fees will be eharged-enly-forassessed in connection with the initial review

of the record-review—in-otherweords;, 1.¢., the review dene-whenconducted by a component
determinesto determine whether an exemption applies to a particular record or reeerd-portion at
the-initialrequestievelof a record. No charge will be made for review at the administrative appeal
Jrevel—fepan—e*en@p!&eﬁ—a#eaelystage of exemptlons apphed at the initial review stage However,

amoellate authorltv determmes that a Dartlcular exemption no longer apphes—t-he,_y costs efthat
associated with a component's re-review are-chargeable-whereitismadenecessary-bysucha
changeof the records in order to consider the use of eireumstances-other exemptions may be
assessed as review fees. Review fees will be charged at the same rates as those charged for a
search under paragraph (c)(1)(ii) of this section.

(d) LimitatiensRestrictions on charging fees. (1) No search feefees will be charged for requests by
educational institutions, noncommercial scientific institutions, or representatives of the news
media. When the component fails to comply with the time limits in which to respond to a
request, and if no unusual or exceptional circumstances, as those terms are defined by the FOIA,
apply to the processing of the request, it may not charge search fees, or, in the instances of
requests from requesters defined in paragraphs (b)(4), (b)(5) and (b)(6) of this section, may not
charge duplication fees.

(2) No search fee-or review feefees will be charged for a quarter-hour period unless more than
half of that period is required for search or review.

(3) Except for requesters seeking records for a commercial use, components will provide without
charge:

(1) The first 100 pages of duplication (or the cost equivalent for other media); and

(i1) The first two hours of search-{er.

(4) When, after first deducting the 100 free pages (or its cost equivalent)-




—{4rWhenever) and the first two hours of search, a total fee calculated under paragraph (c) of

this section is $3425.00 or less for any request, no fee will be charged.

——(e) Notice of anticipated fees in excess of $25.00. When a component determines or
estimates that the fees to be ehargedunderassessed in accordance with this section will ameuntte
more-thanexceed $25.00, the component shall notify the requester of the actual or estimated
amount of the fees, unless the requester has indicated a willingness to pay fees as high as those
anticipated. If only a portion of the fee can be estimated readily, the component shall advise the
requester thatthe-estimated-fee-may-be-onlyaportion-ofthe-totalHfee—accordingly. In cases in which
a requester has been notified that the actual or estimated fees ameuntte-merethanare in excess of
$25.00, the request shall not be considered received and further work shatwill not be dere-en

itc ompleted until the requester agreescommlts in wrltlng to pay the anﬂerpated—tetal—fee—Aﬁy—sueh
ed eractual or

stlmated total fee Such a commitment must be made by the requester aﬁ—eppeptumty—te—el-rseussm
writing, must indicate a given dollar amount, and must be received by the component within 30
calendar days from the matterwith-Department-personnelin-ordertoreformulatedate of notification
of the fee estimate. If a commitment is not received within this period, the request to-meetthe
reguester'sneedsatatowereostshall be closed. Components will make available their FOIA
Public Liaison or other FOIA professional to assist any requester in reformulating a request in an
effort to reduce fees. Components are not required to accept payments in installments.

(f) Charges for other services. Apart-from-the-otherproevisions-of-thisseetionwhenAlthough not

required to provide special services, if a component chooses to do so as a matter of
administrative discretion-te-previde-a-specialservice—, the direct costs of providing the service
will be charged. Examples of such asservices include certifying that records are true copies,
providing multiple copies of the same document, or sending themrecords by means other than

ordinaryfirst class mail—the directcosts-of providing the service-ordinarily-will becharged.

(g) Charging interest. Components may charge interest on any unpaid bill starting on the 31st
day following the date of billing the requester. Interest charges will be assessed at the rate
provided in 31 U.S.C. 3717314-4-5.-3717 and will accrue from the date-efthe-billing date until
payment is received by the component. Components will follow the provisions of the Debt
Collection Act of 1982 (Pub—-97-365, 96 Stat. 1749), as amended, and its administrative
procedures, including the use of consumer reporting agencies, collection agencies, and offset.

(h) Aggregating requests. WhereWhen a component reasonably believes that a requester or a
group of requesters acting tegetherin concert is attempting to divide a_single request into a series
of requests for the purpose of avoiding fees, the component may aggregate those requests and
charge accordingly. Components may presume that multiple requests of this type made within a
30-day period have been made in order to avoid fees. WhereFor requests are-separated by a


http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=browse_usc&docid=Cite:+31USC3717

longer period, components will aggregate them only where there existsis a selidreasonable basis
for determining that aggregation is warranted wnderin view of all the circumstances involved.
Multiple requests involving unrelated matters will not be aggregated.

(1) Advance payments. (1) For requests other than those described in paragraphs (i)(2) and (1)(3)
of this section, a component shall not require the requester to make an advance payment—in
otherwordsa-paymentmade before work is beguncommenced or continued on a request.
Payment owed for work already completed (i.e., a-prepaymentpayment before copies are sent to a
requester) is not an advance payment.

(2) WhereWhen a component determines or estimates that a total fee to be charged under this
section will be-mere-thanexceed $250.00, it may require that the requester te-make an advance
payment efan-ameuntup to the amount of the entire anticipated fee before beginning to process
the request;exeept-where. A component may elect to process the request prior to collecting fees
when it receives a satisfactory assurance of full payment from a requester that-haswith a history
of prompt payment.

(3) Where a requester has previously failed to pay a properly charged FOIA fee to any
component or agency within 30 calendar days of the date-ef-billing date, a component may
require that the requester te-pay the full amount due, plus any applicable interest; on that prior
request and tethe component may require that the requester make an advance payment of the full
amount of any anticipated fee, before the component begins to process a new request or
continues to process a pending request from-thatregquesteror any pending appeal. Where a
component has a reasonable basis to believe that a requester has misrepresented his or her
identity in order to avoid paying outstanding fees, it may require that the requester provide proof

of identity.

(4) In cases in which a component requires advance payment-erpaymentdue-tnderparagraph
{iH2)-er{3)-ef thisseetion, the request shall not be considered received and further work will not be

dene-endtcompleted until the required payment is received. If the requester does not pay the
advance payment within 30 calendar days after the date of the component's fee letter, the request
will be closed.

(j) Other statutes specifically providing for fees. The fee schedule of this section does not apply
to fees charged under any statute that specifically requires an agency to set and collect fees for
particular types of records. In instances where records responsive to reguestsa request are
maintainedfordistribution-by-agencies-eperatingsuehsubject to a statutorily-based fee schedule
pregrams;eompenentsprogram, the component will inform reguestersthe requester of the stepsfer
obtainingrecordsfrom-theseseureesse-contact information for that they-may-de-se-mest
ecenomicatlysource.

(k) Requirements for waiver or reduction of fees.

(1) Records responsive to a request witishall be furnished without charge or at a eharge-reduced
rate below that established under paragraph (c) of this section, where a component determines,
based on all available information, that the requester has demonstrated that:



(1) Disclosure of the requested information is in the public interest because it is likely to
contribute significantly to public understanding of the operations or activities of the government,
and

(i1) Disclosure of the information is not primarily in the commercial interest of the requester.

(2) Fo-determineln deciding whether thefirst-fee-waiverrequirementdisclosure of the requested
information is setin the public interest because it is likely to contribute significantly to public
understanding of operations or activities of the government, components will consider the
following factors:

(1) The subject of the request:=

eeaeﬁwﬂes—e#the—gevemmeﬂwqe—waeepe#ﬂqe—mquested-meerds must concern 1dent1ﬁable

operations or activities of the Federal government, with a connection that is direct and clear, not
remote or attenuated.

. (n) The d1sclosab1e portlons

of the requested records must be meanmgfully mformat1ve about government operations or
activities in order to be “likely to contribute” to an increased public understanding of those
operations or activities. The disclosure of information that already is in the public domain, in
either a-duplieativethe same or a substantially identical form, would not-be-as-tikelyte contribute to
such understanding where nothing new would be added to the public's understanding.

understanding~(iii) The d1sclosure must contribute to the understandmg of a reasonably broad
audience of persons interested in the subject, as opposed to the individual understanding of the
requester. A requester's expertise in the subject area andas well as his or her ability and intention
to effectively convey information to the public shall be considered. It shall ordinarily be
presumed that a representative of the news media wilksatisfysatisfies this consideration.

(iV) The i

o . . itios. pubhcs

understandmg of the subject n questron—as—eempared—te—the%ve#e#p&bhewqdemand%emﬁmg

priorte-the-diselesure; must be enhanced by the disclosure to a significant extent. However

components shall not make Value Judgments about whether the information that-wetld-contribute
g he-g mentat issue is

1mportant enough to be made pubhc

(3) To determine whether the-second-fee-waiverrequirementismetdisclosure of the requested

information is primarily in the commercial interest of the requester, components will consider the

following factors:




Components shall identify any commercial interest of the requester{with-reference-to-the
definition-of “commereiatuse”, as defined in paragraph (b)(1) of this section)-erefany-persenon

whese-behalf the requestermay-be-aeting, that would be furthered by the requested disclosure.

Requesters shall be given an opportunity in-the-administrativeprecess-to provide explanatory
information regarding this consideration.

—(i1) A waiver or reduction of fees is justified where the public interest is greater than any
identified commercial interest in disclosure.

(4) Where only some of the records to be released satisfy the requirements for a waiver of fees, a
waiver shall be granted for those records.

(5) Requests for thea waiver or reduction of fees should be made when the request is first

submitted to the component and should address the facterslisted-inparagraphs{k}{2)-and{3}-ef this

sectioninsofarcriteria referenced above. A requester maV submlt a fee waiver request at a later
time so long as they-apph

eest—e#eetweness—ef—thewwestment—eﬁhe underlvrng record request is pendmg or on
administrative e \ :

reductions-ofappeal. When a requester who has commltted to pay fees subsequentlv asks for a

waiver of those fees and that waiver is denied, the requester will be required to pay any costs
incurred up to the date the fee waiver request was received.

_—§16.12

——11 Other rights and services.

Nothing in this subpart shall be construed to entitle any person, as of right, to any service or to
the disclosure of any record to which such person is not entitled under the FOIA.









